From: Morris Katherine Civ ESC/XPK 
Sent: Thursday, August 12, 2004 6:05 PM
To: ESC/PK All (HAFB); ESC/PK GSU Contracting Chiefs; ESC/PK GSU PCOs; ESC/XPK Personnel List
Subject: ITSP II Time Management
I have heard from different sources on base unofficially that different SPO’s are authorizing overtime for ITSP II contractors.  

Technically, we can’t give contractors overtime because they are not our employees.  

However, in the User's Guide under the FAE Responsibilities the paragraph says:  

 

Provide written approval/authorization to the ITSP II contractor Task Leader for special situations such as, overtime (work in excess of the standard amount of hours per pay period, using 40 hours per week as a guide), working on holidays, mission-unique training, etc.

So as long as the SPO’s are making sure that the FAE file has the documentation and is approving/authorizing the overtime, you should be okay.

 
CHAPTER 6 – TIME MANAGEMENT
                                  
 From AFMC/PKP’s draft Guide for the Government-Contractor Relationship                                                                              
6.1   Commander’s call, sports days, employee quality of life meetings, staggered reporting times, down-days, physical fitness time, office picnics, and holiday parties are many activities that frequently occur in the federal workplace.  The question of whether a contract employee can participate in these activities has caused a great deal of frustration, confusion and concern.  Since a contract employee is not a government employee, the contract employee cannot be granted by the government, the same duty time activities as government employees.  A contractor has a legal right to establish rules of conduct and attendance for its employees and interfering with these rules may create a liability for which the contractor may claim compensation.  Directing or inviting a contractor employee to participate in government employee duty time activities generally interferes with the manner in which a contractor manages its business.  Such direction may alter the contract into a personal services contract. 

6.2   In cost-type contracts, in order for a contractor to receive payment from the Government for his employees’ time, the cost must be an allowable cost under the contract.  An allowable cost is one that is allocable to the contract. (FAR 31.201-2)  A cost is allocable if it is assignable or chargeable to one or more contract cost objectives. (FAR 31.201-4)  Normally a service contract does not identify the task of participation in government employee duty time activities and the contractor would not get paid.  Contract employees (excluding fixed price contracts) work billable hours tied to the contract performance requirements.  They are not paid to attend morale building events and do not get paid for “down days.”  Any employee compensation or receipt of monies for work not accomplished is a violation of federal statute, criminally punishable as a false claim under 31 USC 3729.  Contract employees can attend appropriate mission-related off-sites, planning sessions, program management reviews, or other program-related activities.  However, adding a requirement in the contract for the contractor to support “team building” activities (sports day, office picnics, golf outings, holiday parties or other like functions) is unacceptable.  

6.3   In general, while the government may elect to pay contractor personnel for participation in training or dispute resolution discussions when required by the contract, the Government cannot pay the contractor for entertainment costs. (FAR 31.205-14)  Reimbursement of contractor employee morale and welfare expenses is also limited. (FAR 31.205-13)  The Government should be cautious about inviting contract employees to leave their place of employment for recreational events because it creates the expectation of payment.  Even when the contractor knows that they will not be paid for services not delivered during the absence of its employees, the contractor may feel obligated to have its employees attend.  The Government may permit contractor personnel working on-site to attend morale and welfare events when the Government believes that it would enhance performance.  However, the contract employee must make arrangements with their contractor supervisor for appropriate leave or other status under the contract.  Care must also be taken neither to permit the contractor to subsidize the DoD event, which would be a gift from a prohibited source, nor to allow Government funds to pay for the morale and welfare of unauthorized persons.  In spite of the temptation to include contract employees in government morale building events, it is best to remember there are clear rules governing the relationship between the Government and contractor employees.
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Time Management
1.    There should be no official encouragement for contract employees to leave their

workplace to attend a morale building activity.

2.    Contractor employee time off, and the nature of the time off (i.e. leave, personal

day, administrative absence) are between the contractor and its employees.  When 

a contractor’s employee is absent, the contractor cannot bill for services not 

delivered, and may have concerns regarding issues such as contract schedules, 

delivery dates, and other matters.  Accordingly, the contractor must decide if, and 

under what conditions, its employees may be absent.

3.    Contract employees may not be tasked, or asked to volunteer or organize morale 

building events.

4.    Government officials are not authorized to grant “administrative leave” or expend

government resources to compensate contractor employees to attend Government-

sanctioned morale building activities (i.e. picnics, golf outings, holiday parties, sports day events, fitness time).

5.    Holiday time off for contract employees is governed by the terms and conditions

of the specific contract.  Keep in mind that contract employees are not federal 

employees so if the President of the United States declares a federal holiday that is not addressed in the contract, that day is not a holiday for the contract employee.  If the government office is closed on that day than the contract employee should seek appropriate guidance on duty location from his/her contractor supervisor.

6.    For emergency base closures, the contracting officer should refer to the terms and 

conditions of the contract that address government down time.  If the contract does not address emergency closures, the contracting officer should permit the contractor to (a) reschedule the time lost due to base closure; (b) report to an alternate duty location or (c) provide equitable adjustment in accordance with the terms and conditions of the contract.
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