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A DATA RIGHTS FOREWORD





	The primary concerns of the 1995 Data Rights Rule, as with all of the previous data rights rules, are technical and scientific trade secrets and copyrights, even though these rules address other matters, such as remedies for unsatisfactory data, remedies for improperly marked data, subcontractor’s data, etc.  The words "trade secrets" do not appear anywhere in the clauses or in the Part 227 policy.  Nevertheless, protection of contractors' technical and scientific trade secrets or the Government's rights to use these trade secrets have been paramount in all of the data rights rules.  While the data rights rules address only trade secrets that are technical and scientific, contractors still have protection for other trade secrets under the Trade Secrets Act, 18 U.S.C. §1905.



	Except for two rarely used clauses, the Government never receives title to the intellectual property of the data, although generally it owns the tangible property rights (the physical paper, tapes, etc.).  This is true even if the Government completely funds the development of the data or the items to which the data pertains.  The Government obtains only a license, the extent of which depends primarily on the source of funding, but also on the type of data, the policy directed to that data, the type of contractor, or the needs of the Government or the contractor.  The standard license rights offered by the clauses are a) unlimited, b) Government purpose, c) limited, d) restricted, and e) SBIR.  Also available are specifically drafted licenses.



	Unlimited rights is the broadest license that the Government obtains, but it is still less than title.  The essence of title in intellectual property is the right to exclude others, a negative right, whereas a license is merely permission to use, not to exclude.�  Even with unlimited rights, the Government can exclude no one, but the contractor can still exclude anyone without a license.  However, if the Government obtains unlimited rights, any trade secrets in the data are destroyed.  Unlimited rights are inconsistent with trade secrets.  Nevertheless, the contractor still retains the copyright under which the Government is licensed.  Therefore, while the information may be in the public domain, protection under the copyright is retained.  This is a very valuable right for computer software because whenever the software is loaded onto a computer, it is copied.



	For some data the Government always receives unlimited rights regardless of the source of funding for its development, such as form, fit, and function data, instructional materials (except for detailed manufacturing and process information), data previously released without restriction, and corrections to Government furnished data.



	All of the rights other than unlimited have restrictions on the Government's ability to disclose or use.  Limited rights for technical data and restricted rights for computer software are the most restrictive, but still permit disclosure for specific purposes, but not for reprocurement or commercial purposes, and no in-house manufacture for technical data.  When disclosed, the data's proprietary nature must be protected and the permitted recipient must agree to non-disclosure.  This is also true for rights intermediate between unlimited and limited or restricted, such as Government purpose rights, where the Government can disclose the data for any Government purpose, including reprocurement.



	The following graph shows the principle disclosure and use rights for technical data and computer software.
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WHY THE DFARS FOR DOD DATA RIGHTS?





	Since 1984, the Federal Acquisition Regulations (FAR) generally controlled all Government acquisitions.  Under FAR 1.101, these regulations were "established for … acquisition by all executive agencies."  However, FAR 27.400(a) states "Due to the special mission needs of the Department of Defense (DOD) and as required by 10 U.S.C. §2320, … the DOD policies, procedures, and instructions with respect to rights in data and copyrights and acquisition of data are contained in the DOD FAR Supplement (DFARS)."  Hence, even though the FAR contains data rights policy and clauses, because of special needs, the DOD agencies must follow the DFARS, particularly Part 227.







A BIT OF HISTORY





	During the 1980’s, the need to comply with statutory competition requirements and public criticism of DOD expenditure for spare parts spurred DOD to demand greater amounts of technical data from its contractors and required the contractors to provide the data with fewer restrictions.  Industry expressed their disapproval of DOD demands that contractors deliver unlimited rights in data pertaining to privately developed items that would permit other manufactures to compete for reprocurement or for spare parts.



	Congress responded to the industry concerns by enacting a series of technical data statutes.  The most important of these statutes were 10 U.S.C. §2320 Rights in Technical Data, and 10 U.S.C. §2321 Validation of Proprietary Data Restrictions both of which addressed only technical data with no application to computer software.  The former statute provided for rights to be based essentially on the source of funding, i.e., whether development was exclusively at Government expense, exclusively at private expense, or the result of mixed funding.  Congress charged the Secretary of Defense to provide regulations implementing the legislation including defining "developed", "exclusively with Federal funds," and "exclusively at private expense".  The latter statute provided for a procedure for the Government to challenge unjustified markings on technical data (with no application to computer software), including that of subcontractors.  Interim regulations implementing the statutes were published in DFARS 227.4 Rights in Data and Copyrights in October 1988.  Since publication, the 1988 Data Rights Rule has been controversial.  Numerous attempts at resolving the controversy with industry during 1989 and 1990 were unsuccessful.  In November 1991, the FY 92/93 National Defense Authorization Act was enacted.  Section 807 of this act "required formation of a Government-Industry Committee to recommend to the Secretary final regulations for implementing 10 U.S.C. §2320 and any legislative changes which may be necessary to implement the recommendations."  This committee has been called the 807 Committee.  The 1995 Rule is the result of their work, and is applicable for solicitations issued on or after 29 September 1995.  As with previous rules, the new rule extends beyond technical data to address computer software.







USE OF MULTIPLE BASIC DATA RIGHTS CLAUSES





	One of the criticisms of the 1988 Rule and its predecessors was that there was only one basic data rights clause that addressed both technical data and computer software.  It was felt that these classes of data were sufficiently different to require separate clauses.  Originally there was only one basic clause, which was for technical data.  When computer software became a common delivery item, the clause was enlarged to encompass it.  In addition, rights under Small Business Innovation Research (SBIR) contracts were later added to the basic clause by the use of alternate paragraphs.



	Under the 1995 rule, separate basic data rights clauses were established addressing technical data pertaining to commercial items, technical data pertaining to noncommercial items, and noncommercial software.  Also included was a new separate SBIR clause that still combined rights in technical data with rights in computer software, but only for noncommercial computer software.  For commercial computer software and its documentation, there are no DFARS clauses, but contractors, with some exceptions, as will be explained, will use the same license agreement as is used in their commercial contracts.







CHOICE OF THE BASIC DATA RIGHTS CLAUSES





	Under the 1988 Rule, the Part 227 instructions required the use of the single basic data rights clause whenever technical data was specified to be delivered or computer software to be originated, developed, or delivered.  The only exceptions were for acquiring existing works, special works, architect-engineer services, for construction contracts, or where work was to be performed by foreign sources.



	Under the new rule, the choice of clauses is slightly more complex.  In addition, to determining that the exceptions mentioned above do not apply, it is now necessary to determine whether the data is commercial or noncommercial computer software and whether the data pertains to commercial or noncommercial items.  The choices now are as follows:





	252.227-7013  Rights in Technical Data-Noncommercial Items (the 7013 clause) is to be included in solicitations and contracts when the requirement is for delivery of technical data.  It is not to be used when the only deliverables are software, software documentation, commercial items, special works, or existing works.  It is also not to be used in SBIR or architect-engineer and construction contracts.  For these items, specific clauses are used.





	252-227-7014  Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation (the 7014 clause) is to be included in solicitations and contracts when there are requirements for delivery of computer software or computer software documentation.  The clause is not to be used if the only deliverables are technical data (other than computer software documentation), commercial computer software, its documentation, commercial items, special works, or with SBIR contracts.





	252.227-7015  Technical Data-Commercial Items (the 7015 clause) is to be included in solicitations and contracts when the requirements are for technical data pertaining to commercial items.  It is not to be used if the Government will pay any portion of development costs (because the items would not be commercial).  Instead, the 7013 clause should be used.  The 7013 clause is more general as it can be used for a mixture of commercial and noncommercial data, whereas the 7015 clause is specific to commercial items only.



	It would appear that if technical data pertaining to noncommercial items is a deliverable and if either software, software documentation, technical data pertaining to commercial items, or existing works is also a deliverable, then the 7013 clause would be used together with the other clauses required for that specific data.  Hence, if there is a doubt as to the type of deliverable data, it is suggested that more than one clause be used.  If later, it is learned that certain clauses are no longer required, the contract could be modified to eliminate the unnecessary clause.  The contract would then be in compliance with the DFARS policy.





	252.227-7018  Rights in Noncommercial Technical Data and Computer Software-Small Business Innovation Research (SBIR) Program (the 7018 clause) is used when technical data or computer software will be generated during performance of contracts under SBIR programs.
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SIGNIFICANT CHANGES





Definitions



	In the 1988 Rule, the individual definitions appeared not only in the clauses to which the definitions pertained, but a complete set of the definitions also appeared at the beginning of the Part 227 policy on data.  Under the 1995 Rule, this complete set in Part 227 has been eliminated.  It is felt that having all of the definitions in one place was a convenience.  As an example, a definition of commercial computer software is needed in order to determine that a DFARS clause will not be used.  Now, since there is no clause for commercial computer software, it is necessary to find its definition elsewhere, in a clause where the rights in computer software are not addressed.



	Some of the changes in the definitions are as follows:



	"Technical Data" and "Computer Software" - 1988 Rule  Under the 1988 Rule, the difference between technical data and computer software was determined through a simple and mechanical rule.  If the data was human readable and technical and scientific, it was technical data.  Under this rule technical data meant "recorded information regardless of the form or method of recording of a scientific or technical nature."  It included software documentation, but excluded software and administrative and financial information.  On the other hand, if the data was machine readable, it was computer software.  Computer software meant "computer programs and computer data bases."  A computer program meant "a series of instructions or statements in a form acceptable to a computer."  A computer database meant "a collection of data in a form capable of being processed and operated on by a computer." Hence, the distinction between computer software and technical data was the form of the data (human or machine readable), rather than what the data represents.





	"Technical Data" and "Computer Software" - 1995 Rule - The 1995 Rule definitions are more practical and in step with commercial practices as well as the FAR.  Source code, although human readable, is now software.  It is the same data as the object code but in a different cast.  Also, a database under the 1995 definition is technical data, even though it is machine-readable.  This time, it is the same data as would exist if it was technical data but in a different cast.





	"Technical Data" - Statutory - It is interesting to note the statutory definition of technical data.  Under 10 U.S.C. §2302, the term is defined as "recorded information (regardless of the form or method of the recording) of a scientific or technical nature (including computer software documentation) relating to supplies procured by an agency."  Further the statute states that technical data "does not include computer software or financial, administrative, cost or pricing, or management data or other information incidental to contract administration."  This statutory definition is narrower than the DFARS definition because it is limited to data relating to supplies.  Hence, it does not address other technical data such as studies and reports, which do not pertain to any particular supplies or items.  Congress did not intend to provide guidelines for all data, as they also specifically excluded computer software.  Further, the statutory definition must be further defined because the statute states that computer software is not technical data.  However, computer software must be defined in order to exclude it.  The original definition of computer software was supplied by earlier DFARS rules.  Now, with the 1995 Rule and new definitions, databases (formerly computer software) have become technical data and source code (formerly technical data) has become computer software.





	"Commercial Items" and "Commercial Computer Software" - There was no definition of commercial or noncommercial items (as there was for computer software) in the 1988 Rule because there was only one clause that applied to both, and there was no distinction.  Under the Federal Acquisition Streamlining Act (FASA), in Section 8100, commercial items were defined, and the FASA definition was incorporated in the 1995 clause for commercial technical data rights.  For consistency, a similar definition was applied to commercial software.  This definition appears in the clause that addresses noncommercial software, a strange place for it since there is no further reference to commercial software in the clause.  Probably, the reason is that there is no clause for commercial software, the logical location for such definition.  This new definition relaxes the standards for qualifying as commercial compared to the 1988 clause, which was rather rigid.  That clause required that the software be regularly used for other than Government purposes and be sold, licensed, or leased in significant quantities to the general public at established market or catalog prices.  Now, even merely being offered for sale, lease, or license to the public is sufficient.  Also, availability for such a commercial transaction in time for delivery is acceptable.  If the software satisfies the above and only minor modifications are required for the contract, it is still commercial.





	"Developed Exclusively at Private Expense" - "Not required for performance of the contract" was omitted from the definition of "developed exclusively at private expense."  Now non-SBIR contractors are permitted to selectively fund portions of the contract resulting in limited and restricted rights data for the items concerned.  This practice is described as "cherry picking" and if the items are vital, the Government may later be forced into a sole source procurement.  However, for SBIR contracts, limited and restricted rights will result only if the items, components, processes, or computer software "were not generated under this contract" as well as being developed exclusively at private expense.  Therefore, for SBIR contracts, there was effectively no change and "cherry picking" is still prohibited.





	"Private Expense" - Funding from any indirect funding pool now qualifies as private expense, instead of, as formerly, for only Independent Research and Development and for Bid and Proposal.  This offers the contractor far greater opportunity to assert private expense development resulting in limited or restricted rights data.





	"Government Purpose" - A Government purpose now is defined as "any activity in which the United States Government is a party, including cooperative agreements with international or multinational defense organizations, or sales or transfers by the United States Government to foreign governments or international organizations."  Now, clearly data with Government purpose rights (formerly called Government purpose license rights) can be transferred for Foreign Military Sales.





Commercial Computer Software



	Under 227-7202-1 of the 1995 Rule, commercial computer software and documentation must be acquired under the license customarily provided to the public unless the license is inconsistent with Federal procurement law or does not otherwise satisfy the user needs. Commercial license agreements have always been a problem because the license agreement usually represents the entire contract for the software vender and includes provisions that go beyond the rights to the software.  These agreements may address defaults, choice of state law, terminations, and other provisions that are contrary to Federal law and regulations.  Formerly, under 211.70 Contracting for Commercial Items, the paragraph addressing data required commercial licenses be used "to the maximum extent practicable," but only permitted tailored licenses if the contracting officer determined in writing based upon a thorough market analysis that the license agreement was not in the Government’s interest.  Examples given were that the Government would be obligated to purchase additional software, future upgrades, or other items.



	Under the 1995 Rule, the procedures of 211.70 must be still be followed, but the paragraph addressing data has been deleted.  This should diminish the problem because the Government can now reject a commercial license solely because it is inconsistent with Federal law, in addition to not satisfying the Government's needs.  However, it would appear that the Government could not reject the license if it is merely inconsistent with Federal regulations unless the regulations are based on Federal law.





Copyright License



	The definition of unlimited rights still includes such rights as to use, modify, reproduce (formerly duplicate), disclose, etc. "for any purpose whatsoever, and to have or authorize others to do so."  This is, in effect, a copyright license.  Formerly, it was in conflict with a specific copyright license that permitted transfer of the license only for Government purposes.  The specific copyright license has been removed and now the license wholly resides in the definitions of unlimited, limited, Government purpose, and restricted rights and, if applicable, in commercial license agreements and in any specifically drafted licenses. Thus, with the removal of the specific copyright license, there is no longer a conflict with the definition of unlimited rights which granted the Government’s broader rights to copy.  If the literal meaning of the unlimited rights definition is applied, it would mean that the Government would have the right to transfer a copyright for commercial purposes.  This could be a great loss to a contractor that has supplied non-commercial software because a copyright adequately protects software as it is copied whenever it loaded on a computer.  The DFARS definition of unlimited rights with its copyright license would not affect commercial computer software because under the 1995 Rule, there is no clause.





Mixed Funding and Government Purpose Rights



	For technical data, rights based on mixed funding were formerly determined by negotiations and usually resulted in Government purpose rights.  Now, Government purpose rights are automatic when there is mixed funding. In addition, Government purpose rights are now applied to computer software, where under the 1988 Rule, the term was applied only to technical data.  Government purpose rights expire in five years from contract execution, after which the data will be accorded unlimited rights.  However, a different period for expiration can be negotiated.  For technical data, automatic Government purpose rights may be contrary to 10 U.S.C. §2320, which require negotiations for mixed funding.  There is no such statutory requirement for computer software.





Contract Data Requirements List



	The clause has been removed that only permitted the Government to order data that was been specified in the Contract Data Requirements List (CDRL) (DD Form 1423) unless the data was required by a standard FAR or DFARS clause.  The purpose of the clause was to require procuring activities to list deliverable data items on the CDRL rather than in numerous specifications, drawings, and statements of work.



Protection of Contractor's Computer Software Rights



	For computer software, except for corrections to Government furnished software, public domain software, etc., offerors shall not be required either as a condition of being responsive to a solicitation or as a condition for award, to sell or otherwise relinquish any rights if developed exclusively at private expense.  This follows the prohibition relating to technical data imposed by 10 U.S.C. §2320 and implemented by both the 1988 and 1995 Data Rights Rules.



�

AN INDIVIDUAL LOOK AT THE NEW CLAUSES





252.227-7013  Noncommercial items



	This is a new clause even though the number was used in the 1988 Rule.  The former clause was a composite clause addressing technical data, computer software, and SBIR rights.  The 7013 clause in the 1988 Rule addresses only technical data and noncommercial items.



	Computer database, computer program, computer software, and computer software documentation are defined, even though this clause does not address the rights to these items.  However, computer software and computer software documentation are mentioned in this clause in the definition of technical data for the purpose of excluding these items.  While software documentation is defined as technical data in this clause, its rights are addressed in the 7014 clause, used for noncommercial computer software and its associated documentation.



	The phrase Unless otherwise agreed in writing, that preceded each of the standard rights in the former 7013 clause, has been eliminated, but the flexibility offered by this phrase is still available by using the new "Specifically Negotiated License Rights" with its corresponding legend.  However, under 10 U.S.C. §2320, the Government can never forgo the right to disclose the technical data for emergency repair and overhaul and the right to disclose the technical data (other than detailed manufacturing or process data) to foreign nations that is in the interest of the Government and is required for evaluation and information.  The legend for these rights is entitled "Special License Rights".  When the contractor completes insertions in the legend, it will refer to the contract number and the license number.  The license number is presumed to be the identification of the Special Contract Requirement that describes the special license rights in Section H of the contract.



	The contractor can only deliver data with restrictions if asserted in a list required as an attachment to the contract identifying the asserted rights, and other information.  Additional listings after award are acceptable if based on new information or inadvertent omissions unless the inadvertent omissions would have affected the source selection.



�

252.227-7014  Noncommercial Computer Software and Noncommercial Computer			Software Documentation



	Restricted rights now apply only to noncommercial computer software developed exclusively at private expense.�  With restricted rights, the software can only be used on one computer at a time, but there is no designated computer.  Also, computer programs may not be accessed by more than one terminal or central processing unit or time-shared.  However, now, the Government may make copies for modification purposes, in addition to archive copies.



	Under restricted rights, service contractors may use the software to diagnose and correct deficiencies in a program, to modify it for combining and merging with other programs, or when necessary to respond to urgent tactical situations.  The Government must notify the software provider of its non-Government release, and the service contractors must agree to a standard DFARS non-disclosure agreement or be subject to a DFARS clause that also requires non-disclosure.



	The 1988 Rule permitted the Government to modify the software and offered guidance on determining the rights accorded the modified software.  Under the 1995 Rule, the modified software must be protected as restricted rights software.  Apparently, this is true even if the original software has been modified to such an extent that it is no longer recognizable in the modified version.



	The standard license rights may be varied as "specifically negotiated license rights", but the Government cannot be denied those minimum rights particularly stated.  Unlike the 1988 Rule, there is no mention of an attached license agreement, only that the standard license rights may be modified by mutual agreement.



	Mixed funding now usually results in Government purpose rights, normally expiring five years after contract execution and becoming unlimited rights.  The 1988 Rule did not address mixed funding in computer software.



	As with the 7013 clause, the contractor can only deliver data with restrictions if they are asserted in a listing in an attachment to the contract identifying the asserted restrictions, and additional listings after award are acceptable if based on new information or inadvertent omissions unless these omissions would have affected the source selection.  The Contracting Officer reserves the right to "validate" any asserted restrictions under the new validation clause for computer software.  Therefore, this listing, while a requirement for delivery of restrictive rights data, is only a unilateral assertion of the contractor's rights.
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252.227-7015  Technical Data-Commercial Items

	

Because this clause addresses commercial items, they are treated as if developed at private expense.  Unless an exception applies, the basic rights to which the data is accorded [defined in Para (b)(2)] are similar to limited rights.  The Government can use the data only within the Government, but not for manufacturing, and the data cannot be released outside the Government without the contractor’s permission except for emergency overhaul and repair.  The exceptions are what the clause refers to as "unrestricted right(s)" which are similar to unlimited rights, and apply to the statutory classes of data in which the Government can never accept limitations, such as public domain data, corrections to Government furnished data, and instructional manuals (except for detailed manufacturing and process information).  In this clause there is no class of data rights called Government purpose rights, but there is one entitled "Additional License Rights", which may result from negotiations.  This would constitute another exception to the basic rights that are similar to limited rights.



	It is noted that there is no mandatory legend for the basic rights under this clause.  Therefore, the contractor should take the required steps to preserve his rights under trade secret law.  While the marking of data is not an absolute requirement, it would be wise to do so.  Trade secret rights can be lost if the data is transferred without restrictions.  Even if the contract identifies the restrictions, notice on the data would be further protection.  Since there is no mandatory notice, the choice would be for the contractor.





252.227-7016  Rights in Bid or Proposal Information



	This clause is used in solicitations and contracts that include the 7013, 7014, and 7018 clauses.  It is noted that the 7015 clause is not included, apparently because this is for data pertaining to commercial items.  Prior to award, this clause limits the Government’s use of  bid or proposal information to evaluations.  After award if the data is not a deliverable, the Government obtains the further right to use the data within the Government.  The clause places no restrictions on the Government use after award, but it is felt that in-house manufacturing would be prohibited, as it would be for limited rights.  If the data becomes a deliverable, the appropriate data rights clause will determine the Government’s rights.





252.227-7017  Identification and Assertion of Use, Release, or Disclosure Restrictions



	This is a solicitation clause used for the purchase of data pertaining to noncommercial items, noncommercial computer software, and for SBIR contracts.  It requires offerors to early identify restrictions, other than copyrights.  The identification is the same as that required in the clauses for those mentioned purchases and must be in the same format stating a) the data, b) items to which data pertains (if any), c) asserted rights, and d) the person asserting the restrictions (corporation, individual, etc.).  The new clause is derived from the former 7019 clause (which has been removed) and Para (j) of the former 7013 clause.  If a contract is awarded, the identification list becomes an attachment to the contract.





252.227-7018  Small Business Innovation Research (SBIR)



	The purpose of the SBIR program is to increase participation by small innovative firms in Government funded research and development, and to provide incentives for the conversion of their research into commercial applications.  The statutory data rights policy for SBIR contracts is to allow contractors to retain much greater rights than non-SBIR contractors.  SBIR contracts, with some exceptions, restrict the Government's rights in data generated under the contract.  The Government does not receive unlimited rights for data pertaining to items or processes developed exclusively with Government funds.  While 10 U.S.C. §2320(a)(2)(A) prescribes rights for technical data developed exclusively with Government funds, the statute expressly excludes its application to contracts under Section (j)(2) of the Small Business Act (15 U.S.C. §638).  This legislation calls for "retention by a small business concern of the right to data generated by the concern in the performance of an SBIR award for a period of not less than four years."



	Under the 1995 Rule, the Government still obtains unlimited rights to form, fit, and function data, instructional manuals (except for detailed manufacturing and process information), public domain data, etc.  This is true despite the source of funding, but because of the nature of this data, the SBIR contractor would not lose any trade secrets useful for reprocurement.



	For items, processes, or computer software developed exclusively at contractor's expense, the Government still only obtains limited rights for technical data and restrictive rights for computer software, the same as for non-SBIR contractors.



	However, for data generated under a Government contract, except for that mentioned above where the Government always obtains unlimited rights, there have been changes. There are the new SBIR data rights which permit disclosure only to support services contractors, for emergency overhaul and repair, and for evaluation purposes, prohibiting disclosure for reprocurement.  Therefore, although disclosure to support services contractors is permitted, SBIR rights are more similar to limited rights (even if the data comprises computer software) rather than Government purpose rights because of the prohibition for reprocurement.  For computer software, it is felt that these rights are similar to Government purpose rights.�  SBIR data rights expire in five years to become unlimited rights.  Formerly, for data generated under a contract, the Government’s initial rights expired in four years to become Government purpose license rights.  Hence, there is a gain for the Government because the SBIR rights expire to become unlimited rights, instead of the former Government purpose license rights.



	As with the other basic data rights clause, variance from the standard rights is permissible with the "Specifically negotiated license rights", but the Government cannot be denied the minimum rights specified in the definition of limited and restricted rights.  It is noted that rights based on mixed funding are not addressed in this clause.  These specifically negotiated rights could be useful for such funding.
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*Except for form, fit, and function data, instructional manuals (not including detail manufacturing  and process information), public domain data, etc. where Government always receives unlimited rights.





252.227-7019  Validation of Asserted Restrictions-Computer Software



	This clause, like 252.227-7037 (the 7037 clause) Validation of Restrictive Markings on Technical Data, establishes a procedure for the Government to challenge unauthorized restrictive markings on computer software.  However, unlike the 7037 clause which implements a statute (10 U.S.C. §2321), the new clause is wholly a creation of regulation.  It establishes rules for prechallenging and challenging the markings, the Contracting Officer's final decision (whether or not there is agreement with the contractor), and rights of contractor appeal to the Armed Services Board of Contract Appeal or to the Court of Federal Claims.  This clause is a mandatory clause whenever the 7014 clause (for noncommercial computer software) is used.  Also, there can be a direct challenge to subcontractors, like the 7037 clause for which 10 U.S.C. §2321 authorized such direct challenge for technical data.





252.227-7020  Rights in Special Works



	The Special Works clause is one of two clauses that grants the Government title to the data, as opposed to a mere license.  (The other clause is 252.227-7023, Drawings and Other Data to Become Property of Government, which is unchanged.)  Under the 1988 Rule, the Government acquired a copyright through the work made for hire doctrine.  Under the copyright statute, 17 U.S.C. §201 states "Copyright in a work … vests initially in the author or authors of the work," and in the same section, "In the case of a work made for hire, the employer or other person for whom the work was prepared is considered the author."  Under 17 U.S.C. §101, a work made for hire is defined for both an employee work and "a work specially ordered or commissioned."  For the latter, the work must be one of the nine listed types, such as an audiovisual work, a translation, etc., and requires a written agreement between the parties.  The 1988 Special Works clause was such an agreement.  Under the 1995 clause, the concept of the Government acquiring title has become less complex.  Now, the Government simply acquires title through an assignment, and can obtain title to any work, not merely one of the nine types listed for commissioned works made for hire under the copyright statute.





252.227-7025  Limitation on the Use or Disclosure of Government-furnished Information 			Marked with Restrictive Legends



	This clause is used when the contractor is to receive Government furnished data with restrictive markings, thus protecting the rights of the contractor that generated the data.  It can be used in place of the standard non-disclosure agreement at 227.7003-7.  These two provisions have the same function.  The distinction appears to be that the new clause is used when it is anticipated that the Government will provide a contractor data with restrictive markings received from another contractor, whereas, the standard non-disclosure agreement is to be used when such transfer is not anticipated, such as for emergency overhaul and repair.



�

252-227-7028  Technical Data or Computer Software Previously Delivered to the				Government



	Under this solicitation clause, offerors must identify technical data and computer software in their offers that would be delivered with less than unlimited rights if the data is the same as or similar to data previously delivered under any other Government contract.  The clause is an expansion of the former 7028 clause which applied only to technical data.





252.227-7037  Validation of Restrictive Markings on Technical Data



	Under 10 U.S.C. §2321, a direct challenge to the validity of markings on technical data to subcontractors as well as to prime contractors is permitted.  However, the Part 227 policy restricts this direct challenge.  It should only be used to protect the subcontractor's data from exposure to the prime contractor, if there are reasons to believe the prime contractor would not timely respond and would jeopardize the subcontractor's rights, or if requested to do so by the subcontractor.  Also, Part 227 has changed eliminating an inconsistency.  Formerly, under Part 227, a prechallenge was mandatory prior to a challenge, but the prechallenge was optional in the clause.  Now, it is optional under both provisions.  In addition, in FASA, Section 8106 � established a presumption of private expense development when the technical data pertains to commercial items.  DFARS 227 has applied the statute to this technical data validation clause.  Because of the presumption, if the contractor fails to respond to a challenge, the Contracting Officer cannot issue a final decision denying the contractor's restrictions unless the Government can establish positive evidence of Government funding.  The burden is on the Government.





THE FORMER DFARS 252.227 CLAUSES

WHERE ARE THEY NOW?





	7013  Rights in Technical Data and Computer Software (the only basic data rights clause) has been divided into four separate clauses and one non-clause:



	Noncommercial items  (7013)

	Noncommercial computer software and software documentation  (7014)

	Commercial items  (7015)

	SBIR  (7018)

	Contractor’s standard software license agreement  (the non-clause)





	7018  Restrictive Markings on Technical Data required procedures and records to justify restrictive legends.  The substance of this clause has been incorporated in all of the basic data rights clauses except the 7015 clause.





	7019  Identification of Restricted Rights Software (a solicitation clause requiring identification of privately developed computer software) has been essentially included in the new 7017 clause that now addresses both technical data and computer software.





	7028  Requirement for Technical Data Representation required the offeror to identify all technical data previously delivered under a Government contract that was substantially similar to the data in the offer and to identify the rights in that technical data This clause has been incorporated into the new 7028 clause, which now requires identification of previously delivered computer software, as well as technical data, but only that data that was previously delivered with less than unlimited rights.  Because of the inclusion of computer software, the new 7028 clause has been retitled Technical Data or Computer Software Previously Delivered to the Government.





	7029  Identification of Technical Data (requiring technical data to be marked with the contract number, and the contractor or subcontractor generator of the data) has been removed and the number reserved.





	7031  Data Requirements (requiring the use of the CDRL for data items unless called for by a standard FAR or DFARS clause) has been removed and the number reserved.

�

SUMMARY OF RIGHTS AVAILABLE FROM THE BASIC DATA RIGHTS CLAUSES

















�



7013

(Noncommercial Items)



�



7014

(Noncommercial Computer Software and Documentation)

�



7015

(Commercial Items)



�



7018

(SBIR)





��



Greatest Government Rights



�



Unlimited





�



Unlimited�



Unrestricted (Unlimited)�



Unlimited��



Rights to Reprocure

�



Government Purpose



�



Government Purpose�



�



Not specifically addressed��



Least Government Rights

�



Limited





�



Restricted�



Exceptions to Unrestricted (Limited)�



Limited, Restricted, or SBIR



��



Non-standard Rights

�



Specifically Negotiated License

�



Specifically Negotiated License



�



Additional License�



Specifically Negotiated License��



�

	CURRENT DFARS 252.227 CLAUSES



(All clauses are used for both solicitations and contracts unless otherwise indicated.)





7013   Rights in Technical Data-Noncommercial Items





7014 Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation





7015   Technical Data-Commercial Items





7016   Rights in Bid or Proposal





7017   Identification and Assertion of Use, Release, or Disclosure Restrictions

(Solicitations only)





7018   Rights in Noncommercial Technical Data and Computer Software-Small Business Innovation Research (SBIR)





7019   Validation of Asserted Restrictions-Computer Software





7020   Rights in Special Works





7021*  Rights in Data--Existing Works





7022*  Government Rights (Unlimited)





7023*  Drawings and Other Data to Become Property of Government





7024*  Notice and Approval of Restrictive Designs





7025   Limitation on the Use or Disclosure of Government-furnished Information Marked with Restrictive Legends





7026*  Deferred Delivery of Technical Data or Computer Software





7027*  Deferred Ordering of Technical Data or Computer Software





7028   Technical Data or Computer Software Previously Delivered to the Government

	(Solicitation only)





7030*  Technical Data Withholding of Payment





7032*  Rights in Technical Data and Computer Software (Foreign)





7033*  Rights in Shop Drawings





7036*  Certification of Technical Data Conformity





7037   Validation of Restrictive Markings on Technical Data





*No change

� While this right of exclusion applies to all intellectual property, it has been emphasized primarily in patents, because a patent owner may not necessarily be entitled to use his own invention if it infringes another unexpired patent.

� For commercial computer software, the term "restricted rights" would not be used unless the contractor so chose it because the rights now would be usually determined by the contractor's own commercial license

�It would appear from a reading of the definition of SBIR data rights in Para (a)(18) of this clause that these rights are equivalent to Government purpose rights for both technical data and computer software.  However, Para (b)(4)(ii) limits the Government’s rights to that equivalent to limited rights, except that confidential disclosure to support services contractors is permitted and there appears to be no restriction on in-house manufacture.  There is a conflict between these two paragraphs.  The doctrine of contra proferentem can be applied here to resolve this conflict for technical data.  Under this doctrine, the ambiguity should be resolved against the party that wrote the clause, the Government.  Therefore, Para (b)(4)(ii) should apply for technical data and the Government would receive rights similar to limited rights.  However, for computer software, such an interpretation would not fall within the “zone of reasonableness”.  If the limitations of Para (b)(4)(ii) applied, the Government would receive lesser rights for computer software generated under the contract than that of restricted rights generated exclusively at the contractor’s expense, clearly an unreasonable result.  Hence, it is felt that for computer software, Para (a)(18) should apply where the Government would receive rights similar to Government purpose rights.

� This is the only section of FASA directly addressing intellectual property and is codified at 10 U.S.C. §2320(b)(1).
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